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THE Unme STATES TRADE-MARK ASSOCIATION 


522 Fifth Avenue, New York 18, N. Y. 


An Organization for the 
Protection of Trade-Marks and Trade-Names 


The United States Trade-Mark Association, organized in 1878 and incorporated 
in 1887 as a non-profit organization under the laws of the State of New York, 
perform the following services for its members: 


LIBRARY OF TRADE-MARK INFORMATION 


During its sixty-six years of existence the Association has been accumulating compre- 
nensive records, files and a general library of information on trade-mark matters. Members or 
their counsel have access to these records at any time. 


DISTRIBUTION OF TRADE-MARK INFORMATION 


From the trade-mark data on hand and constantly being gathered on state, federal and foreign 
law enactments, rules and regulations of administrative bodies, court decisions, articles and 
addresses by authorities, the Association by means of its formal publications, such as “The Trade- 
Mark Reporter,” “Master Index and Digest to the Trade-Mark Reporter (1911-1936),” and 
frequent “Legal Reports,” distributes valuable and timely trade-mark information and discussion 
among its members. 


LEGISLATIVE ACTIVITIES 


In all cases where manufacturers are confronted by proposed state, federal or foreign trade- 
mark laws, rules and regulations of administrative bodies or laws deemed adverse to their 
interests, the Association places its facts and findings at the disposal of the trade-mark owners 
concerned so that they can point out to lawmakers and others the harmful features and effects of 
such measures. Conversely, the same procedure is followed for measures deemed beneficial and 
constructive. 


SPECIAL SERVICES 


In addition to the foregoing general services, the Association is prepared to perform various 
special services free for members, or at cost when outlays of money or unusual expenditures 
of the staff’s time are involved. 

These special services consist of investigations of fact, trade-mark searches, notifications, filing 
and publication of slogans and all similar matters which do not involve or imply the practice 
of law. 


SOUND POLICIES AND PRACTICES 


The activities of the Association are at all times planned and supervised by a strong Board 
of Directors composed of important trade-mark owners whose efforts are supplemented and 
guided by able committees composed of business men and trade-mark attorneys. This makes 
the Association’s services of exceptional value to members. 
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THE UNITED STATES TRADE-MARK ASSOCIATION 
522 FIFTH AVENUE, NEW YORK 18, N. Y. 


EBERHARD FABER 


1859-1946 


Eberhard Faber, Honorary Chairman of the Board of Directors of the United 
States Trade-Mark Association, died at his home, 820 Fifth Avenue, on May 16 
after a long illness, at the age of eighty-seven. 

Mr. Faber was Chairman of the Board of the Eberhard Faber Pencil Company, 
200 Fifth Avenue, and President of the Eberhard Faber Rubber Company, of 
Newark, New Jersey. 

Born in New York City on March 14, 1859, he spent his boyhood on Staten 
Island, where the family had moved and where he prepared for College at the 
Hawkins School. At the age of fifteen he matriculated at the School of Mines at 
Columbia University. After two years of study at Columbia he entered his father’s 
business. 

In 1877 he went to Europe to complete his education, and returned in 1879 upon 
the death of his father to assume direction of the business which under his manage- 
ment was to develop into a world-wide organization with subsidiary factories or 
outlets in more than sixty countries. The Rubber Company which he founded in 
1896, became known as the world’s largest producer of erasers. 

Mr. Faber was a Director of the United States Trade-Mark Association since 
1890. He had to his credit 56 years of continuous service to the Association, a rec- 
ord probably unmatched in trade association annuals. In 1904 he was elected Presi- 
dent of the Association which office he held until 1945. 

The leading part taken by Mr. Faber in guiding the Association, and his careful 
and unremitting attention to the larger aspects of its work, has greatly enhanced 
its growth and effectiveness. 

The Association has lost a true friend of long standing. The Officers, Direc- 


tors and Members of the Association extend their sincere sympathy to Mrs. Roberta 
A. Faber who survives her husband. 


MAY HE REST IN PEACE 


FORTY-ONE TRADE-MARK BULLETIN 


PART I 


HOLDING THE BRAND NAME FORT 
John A. Gosnell* 


As trade-mark owners, you no doubt would be both astonished and resentful if 
your trade-mark were referred to seriously as “an instrument of monopoly.” The 
essence of the trade-mark is competition—the very antithesis of monopoly. 

Nevertheless, in 1943 and °44, there appeared in the Georgetown Law Journal, 
published by Georgetown University in Washington, D. C., a series of articles 
which were inspired by the so-called Lanham Trade-Mark Bill introduced in the 
House in 1938. The purposes of that Bill, as you know, were purely constructive, 
both from legal and business viewpoints. Nevertheless, it was seriously contended 
in these articles that trade-marks are monopolies in the anti-trust sense. A careful 
and impartial analysis, however, reveals no justification for this erroneous conclu- 
sion. The cases relied upon as authoritative do not establish, even by implication, 
that trade-marks, as such, were in any way connected with, or responsible for, the 
illegal tying-agreements, patent monopolies or cartels involved. 

It is obvious that a trade-mark cannot itself produce a monopoly. Its primary 
function is to distinguish goods. If a monopoly existed in any particular field, there 
would be no need for a trade-mark on that product. Probably the real argument 
is that if a business has prospered, it can spend more and more money merchandising 
and advertising its trade-mark and thus monopolize the field. The fallacy of this 
argument is exposed by the fact that the more celebrated a trade-mark becomes, the 
more it attracts competition. 

Ford, for instance, by this logic should have a monopoly in the automobile field. 
To the contrary, despite the early success of the Ford car, and despite the universal 
recognition of the name Ford, the automobile business is now keenly competitive. 
Coca-Cola is another example. Being the first in the field, with a product which 
immediately became popular and with a unique trade-mark, it should dominate the 
field. The fact is that there are over 200 so-called “cola” drinks on the market, and 
many of them are prosperous. 

The failure of logic or law behind the proposition advanced in these articles— 
that the trade-mark is an instrument of monopoly—seems to leave little doubt that 
the real opposition to trade-marks was based upon economic prejudice alone. 

This trend of economic thought has also made its appearance in the Federal 
courts. Circuit Judge Jerome Frank of the United States Circuit Court of Appeals 
for the Second Circuit has written a number of keenly critical books about our 





* Assistant General Council of The Coca-Cola Company. An address delivered at a luncheon 
meeting of the Legal Problems and Marketing Group of the American Marketing Association, 
Tuesday, June 25, 1946. 








HOLDING THE BRAND NAME FORT 81 





economic system, and occasionally his economic theories appear in his opinions. In 
a recent case, the manufacturer of V-8 Vegetable Juice sued another company for 
using the trade-mark V-8 on vitamin tablets.* The use on the vitamin tablets was 
held to be an infringement and was enjoined. However, Judge Frank wrote a con- 
curring opinion which contains some disturbing comments. 

Judge Frank expressed doubt as to whether the owner of V-8 on vegetable 
juice had a right to stop the use of the same trade-mark on vitamin tablets. He 
said: “Obviously, purchasers of the second product are not fooled into believing 
that it is the same as the first product. The deception, if it exists, consists merely 
of the erroneous belief that both products come from a common source. No harm 
to purchasers (consumers) results from such an erroneous belief. The harm, if 
any, is to the plaintiff, and is said to be this: The defendant’s product may be so 
‘inferior’ as to create ill-will among consumers directed against the supposed com- 
mon maker of both products, with the consequence that the good-will of the plain- 
tiff, as maker of the first product, will be impaired. 

“Accepting that principle as the basis of plaintiff’s suit, logically plaintiff should 
fail, absent proof that defendant’s product is actually ‘inferior, i.e., so shoddy or 
sub-standard that such impairment of plaintiff's good-will is a likely result. As 
plaintiff in the case at bar has offered no such proof, I am doubtful whether, on 
rational grounds, it is entitled to governmental protection of the widespread monop- 
oly it claims.” 

If these views were to become the law, it would be impossible to stop the in- 
fringer unless it could first be proved that the article bearing the infringing mark 
was so inferior that it damaged the reputation of the original trade-mark owner. 
In other words, anyone could use your trade-mark on slighly different articles of so- 
called “‘good quality.” Trade-marks would promptly become so commonplace, and 
their distinctiveness so diluted that their value would virtually disappear. 

The opinion of Judge Frank has been ably commented upon by Dr. Stephen 
P. Ladas, Editor of THe TrapE-MaArk Reporter. Dr. Ladas said: “In stating 
the reasons for the suggested changed in the law, Judge Frank discusses at length 
the historical development of ‘the trade-mark monopoly’ by an economic interpreta- 
tion. Note, first, the use of the word ‘monopoly’ for the trade-mark right which at 
once puts on this right an ugly color. Yet there is no more ‘monopoly’ involved in 
the exercise of the right to prevent palming off or the protection of good-will than 
there is in the protection of, say, the right of privacy or the right to be protected 
against personal injury. Furthermore, an economic interpretation of this branch 
of the law, as of any other branch, cannot be a valid interpretation. As Dean Pound 
put it: “We cannot tell such complicated stories in such simple fashion.’ It is a real 
service to view legal history in the light of economic theory, but we must not lose 
sight of other factors entering into administration of justice and traditional rules of 
art determining the courts to a reasoned balance of interests involved.” 


* Standard Brands, Incorporated v. Reinhold A. Smidler, doing business as Bi-Sarcol Labora- 
tories, 66 U. S. P. Q. 337. 
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Whatever may be the convictions which form the basis of Judge Frank’s eco- 
nomic views, it is fairly certain that protection of the trade-mark as a business prop- 
erty is hardly one of his primary concerns. This seems to be confirmed by his com- 
ment that “the conventional assumption that trade-mark protection importantly adds, 
in direct fashion, to consumers’ economic welfare, has not as yet been proved to be 
true in fact.” 

In this same case, Judge Frank also characterized the preference of consumers 
for particular trade-marks as “the non-economic snobbish desire of consumers.” 

These thoughts are not new in the realm of modern economics. In fact, this at- 
titude toward the consumer’s fondness for trade-marks is found in most books on 
the subject. The approach is condescending and paternalistic. In fact, it might 
aptly be termed “intellectual snobbery,” because the assumption is that the consumer 
is not capable of judging for himself—that he is stupid because he has a preference 
for proven trade-marks. Here is a typical example. I quote from Modern Eco- 
nomics by Corbett and Herschkowitz, published in 1935: 

“While skillful advertising is making us brand-conscious and ready to accept 
certain products unhesitatingly as the best, new styles and yearly models are intro- 
duced to make us uncomfortable with what we already have. Business firms take 
advantage of our desire to keep up with the neighbors and bring powerful sales 
pressure to bear upon us. 

“The Greens are urged to buy a new car although last year’s model has many 
potential miles in its sturdy engine. The stenographer goes without lunch to buy 
a cheap imitation of a Paris dress in weighted silk or rayon. The Browns, to keep 
up with the ‘Joneses,’ allow the life insurance to lapse while they pay high rent in 
an ‘exclusive’ apartment house where an imposing doorman guards the entrance. 
Another resident drives a high-powered car and keeps the grocer waiting. 

“Much of our haphazard spending is for purposes of display—to impress others. 
Too often we are more concerned with appearance than with utility—we buy things 
not for direct satisfaction but to let others know how well off we are by showing 
them how much we are able to spend. When conspicuous consumption guides our 
buying, style and display supersede comfort, durability and service. Our well-to- 
do lead in extravagance, and the poor, crippled by their meager incomes, hobble 
after.” 

It should be noted that this concept involves a revolutionary change in human 
behavior. The consumer is no longer an individual—he must do what is deemed to 
be best for him—not what he thinks is best. He must be made to conform to a new 
idealistic concept, of necessity predicated on many “Thou Shalt Nits.” 

The authors of the work on economics just referred to are, or at least were, con- 
nected with the educational system in the New York area. An examination of the 
textbooks on economics which are in use in our schools today will reveal that most 
of them are dedicated to a similar collectivist doctrine which is directly opposed to 
the business system we now have. 

During the war, the arguments advanced on behalf of Grade Labeling made it 
apparent that the proponents of that movement were not really interested in Grade 
Labeling for its own sake. They were intent on redesigning a part of our economic 
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system by the destruction of trade-marks and advertising, but they told a very plausi- 
ble story. How could any honest manufacturer object to a bona fide proposal to 
protect the consumer from misrepresentation of quality? And in fact there are 
thousands of consumers, particularly housewives, who were and are very much 
impressed by this argument. 

The true purpose of Grade Labeling was also revealed by a book—The Economic 
History and Its Problems—written by two of its leading proponents, Messrs. Tug- 
well and Halleck. They said: “If the Federal Government spent a billion dollars a 
year (1) testing products that are to be used by the public and (2) educating people 
in the use of selected items, the expenditure might be more than made up in savings 
to the public. The difficulty is that the whole problem is tied up with the theory 
of the value of competitive enterprise. As long as the American people support 
competition, Government is forced to let business concerns do as they please—as 
long as they do not practice fraud.” 

Where was this great saving to come from? The answer is obvious. It could 
come only from one place. Elimination of merchandising and advertising expense. 
If goods are sold according to Government grade, Brand Names are eliminated and 
there is nothing left to advertise. 

In the first place, it should be pointed out as a demonstrable truth, that it is ab- 
solutely impossible to establish grades which are of any practical use. It would be 
just as sensible to try to establish grades for human beings. That this is a fact 
could not be doubted by anyone who has had any experience with the undecipher- 
able maze of O.P.A. regulations. 

Instead of benefiting the consumer, the establishment of grades would do just 
the reverse. Under our present system, the owner of a reputable brand name is 
constantly striving to put out a better product. His trade-mark, if it is of any value, 
means quality and integrity. Under the Grade Labeling theory the incentive would 
be to put out as cheap a product as possible which would meet the Government 
standard. Under the Grade Labeling Plan, the gate would be opened to the un- 
scrupulous manufacturer to advertise that his Grade A product was therefore com- 
parable to anything else on the market. The newcomer, of course, with an unknown 
trade-mark, has no objection to the establishment of grades. On the other hand, it 
is desirable to him because by it he gains a prestige which he has not earned. 

We already have adequate stringent laws which protect the consumer against 
the unscrupulous manufacturer. There are dishonest manufacturers, just as there 
are dishonest people. But one thing may be relied upon. You will never find a 
dishonest manufacturer with a well-known trade-mark. 

From the foregoing, it might be inferred that a brand name or trade-mark has 
some inherent defect or some sinister characteristic which makes it an especially 
suitable tool for exploitation of the consumer. 

Let’s look at the facts. Trade-marks have been in use so long that their origin is 
lost in antiquity. But the reason why a trade-mark came into existence is well 
known. Its origin is due to an impelling human motive just as powerful today as it 
was in the dawn of mankind. Trade-marks, like personal names, grew out of the 
yearning of man for personal recognition—the human craving to be somebody, to 
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achieve a reputation in one way or another. This striving of man for individual 
dignity is a force which cannot be disregarded—nor can it be altered by regulation 
of a Government bureau. 

As mankind progressed from barter to commerce, the use of the trade-mark 
grew to meet the needs of business. But it grew naturally and not by the design of 
any group or class. It grew because it fulfilled one of the deep urges of man and 
because it had a practical use. If it had not been both desirable and useful, it would 
never have survived. Business cannot afford to be impractical about its methods and 
its processes. 

Our economic system is the result of a process of evolution. It is not merely a 
theory. It is a result of human experience, and particularly of our experience in the 
United States of America. Therefore, the methods employed by business have with- 
stood the trial by fire. Furthermore, our system has produced the highest standard 
of living in the world. 

If brand names and trade-marks had been inefficient in any way, there would be 
no need to crusade against them. They would have been dropped a long time ago 
in the battle of survival. To destroy trade-marks would also eliminate modern 
methods of merchandising and advertising; and without trade-marks and mer- 
chandising and advertising, competition cannot exist. Trade-marks and brand- 
names are symbols of individual freedom—freedom of the consumer to buy any- 
thing he wants to buy, and freedom for the businessman to go into any kind of busi- 
ness any time he wants to do it. In the end, an attack upon trade-marks and brand 
names, therefore, becomes iin attack on the American system of doing business, the 
American way of life. 

This does not mean that our economy has matured, that there is no room for 
improvement. On the contrary, our economy will never mature. It is still in a 
process of development. But the so-called ideal economy is not a product of ex- 
perience. It is the arbitrary imposition of an ideal—designed not for human beings 
as they are, but as they ought to be. 

Idealistic philosophy has undoubtedly played a large part in our progress thus 
far, but, although it provides an ultimate ideal, it must be admitted that, unfortu- 
nately, it does not yet play a controlling part in the affairs of men. 

Therefore, even if we choose to amend our constitution today and unanimously 
agree to undertake to establish an ideal collectivist economy, we would still be faced 
with the undeniable fact that we are dealing with the same basic human nature. This 
means, of course, that the regulations of the Ideal Economy would have to be rigidly 
enforced, and we would be in the throes of a regimentation just as oppressive as 
any dictatorship which ever existed. 

Bear in mind that we have in our country a great many intelligent, purposeful 
people who would like to arbitrarily impose an idealistic economy upon this coun- 
try, perhaps by force if they could. Many of the leading proponents of the move- 
ment are interested not so much in the ideals involved as in the consequent power 
which inevitably would fall in the hands of a controlling group. But the idealistic 
theory nevertheless attracts a great many followers who do not appreciate the full 
significance of all that portends. 
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But now at last we are beginning to take notice and something is being done 
about it. The close call with the Grade Labeling movement during the war moved 
a group of manufacturers to organize the Brand Names Research Foundation, Inc., 
a non-profit organization for the sole purpose of carrying to the people the truth 
about trade-marks to make them know and appreciate the significance and value of 
the brand name system. After getting away to a slow start, it is now accomplish- 
ing impressive results. Its messages now reach many millions of readers and listen- 
ers, and it is anticipated that by January 1, 1947, it will reach every man, woman 
and child in the United States at least once every two weeks. For the first time in 
history an effort is being made to reach the American people through every single 
channel of news and communcation we know: radio, films, newspapers, magazines, 
news items, editorials, advertisements, comic strips, cartoons, car cards, game books 
and children’s books. 

The work being done by this organization benefits every trade-mark owner, and 
it fully deserves your loyal support. But more important than that—the Founda- 
tion is impressing upon the people—the infinite value of individual freedom, sym- 
bolized by the Brand Name System—the proven American way of doing business. 















THE PROPRIETARY STAKE IN A GOVERNMENT OF LAWS 
By James F. Hoge* 






Of chief contemporary importance everywhere is the relationship of govern- 
ment to the governed. Everything is affected by that relationship and changes— 
multitudinous, great and minute—follow upon alterations in it. 

Manufacturers of proprietary articles—no matter what the nature of the article 
—are quickly and importantly affected. Whether there is any place for them at 
all depends upon the nature and substance of that relationship. The word “pro- 
prietary” implies property and the exercise of rights incident to it. 

Property exists only by law. General laws affecting property of course apply 
to the enterprises represented by this membership But laws which apply specifically 
to intangible aspects of property have particular significance for them. Indeed, 
these laws determine the place, the scope and the life itself of these businesses. 

It may, therefore, be a profitable use of the time for this report to discuss a 
few of the laws which apply with specific or peculiar force to the businesses rep- 


resented here—laws which determine whether proprietary businesses may exist 
and the terms upon which they may. 















Federal Food, Drug and Cosmetic Act 


First in importance, of course, is the Federal Food, Drug and Cosmetic Act. 
That, in fact, is the charter. In it are to be found not only the obligations and limi- 


* Member of the New York Bar. 


Report of General Counsel, Annual Meeting, The Proprietary Association of America, New 
York, May 15, 1946. 
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tations but the rights and opportunities. And by it is set the pattern of most state 
legislation. 

It is an appropriate time to comment upon this law because just a month away 
is the Fortieth Anniversary of its beginning. On June 30, 1906, the Food and 
Drugs Act which had been drawn up by Dr. Harvey Wiley and introduced by 
Senator Weldon B. Heyburn of Idaho, was approved. It became effective on 
January 1, 1907. 

It was a highly significant event, marking the inward reach of a tide of effort 
for effective control of the nation’s food and drug supply. Between January 20, 
1879 and June 30, 1906, 190 measures were presented in Congress which were de- 
signed in some way to protect the consumer of food and drugs. But even prior to 
that, as early as June 16, 1848, the effort had begun. 

June 30, 1906—the fortieth anniversary of which is at hand—was not destined 
to mark the end of effort. Much of the historical significance is due to the fact that 
it was the beginning, rather than the ending. Almost at the time of enactment, the 
law was viewed as consolidating the position as of that time in formalized legal 
provisions and affording both a vantage point and a design for more comprehensive 
legislation to follow. 

Cast in its historical light, this law is soundly rooted in a system of private enter- 
prise. It is a safeguard for a competitive economy. From the first, it was intended 
to be an economic as well as a public health law. That stamp was put upon it by 
President Theodore Roosevelt in his annual message to the Congress on December 


5, 1905.1 He recommended the passage of a Food and Drugs Act. Such a law 
would, he said, “protect legitimate manufacture and commerce” and “tend to secure 
the health and welfare of the consuming public.” 

Back in 1917, Dr. Carl L. Alsberg of the Bureau of Chemistry made significant 
observations in his report for that year? reviewing the administration of the first 
ten years of the Act of 1906 and attesting the strong foundations of the Act by 
saying : 


The Food and Drugs Act was among the first of that group of laws which today would 
be classed as laws for the prevention of unfair competition. The suppression of fraud 


upon the consumer and of unfair competition among business rivals are but the two faces 
of the same coin.3 


The importance of this law to the public is readily observable. It deals with the 
necessaries of living. The whole population of the whole country—each and every 
person—is affected by this law whether he is conscious of it or not. And, it is a 
compliment to the law when the beneficiaries of it are not constantly conscious of 
it. In the relationship of the government to the citizen, the government is more 
the servant of the citizen when the law through which the government speaks 


1. “I recommend that a law be enacted to regulate interstate commerce in misbranded and 
adulterated foods, drinks and drugs. Such law would protect legitimate manufacture and com- 
merce, and would tend to secure the health and welfare of the consuming public. Traffic in 
foodstuffs which have been debased or adulterated so as to injure health or to deceive purchasers 
should be forbidden.” 

2. Annual Reports of the Department of Agriculture, 1917, p. 210; Weber, G. A., The Food, 
Drug & Insecticide Administration, Brookings Institution Service Monograph No. 50, pp. 25-30. 

3. Weber, p. 27. 
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operates with a naturalness and an absence of officious conspicuousness ; when the 
law formulates a pattern wherein the citizen finds his place, opportunity and se- 
curity without a constant awareness of the law. That is then government by laws. 

The importance of this law to the industries is perhaps not so readily observable 
unless one assume—as he should—that the interests of producers are, in the long 
run, the same as the interests of consumers. Short-term advantages may accrue 
to producers in circumstances in which the public’s interests are sacrificed. But 
the right test is the long-term one. 

That is the test appropriately to be applied in determining the place of govern- 
ment, for the long-term test is the true gauge on the law itself. All too frequently 
government uses the short-term rule—sometimes because of impatience with the 
democratic process; sometimes because of unwillingness to work out a statute 
through all of its tedious ramifications. The easier way—the short cut—is to skele- 
tonize the statute and leave it for administrators to fill in. The last two decades 
have been characterized by that. The question of government relationship has ac- 
quired its present prominence through the hazards and uncertainties born and bred 
of this practice gone rampant. 

Sometimes it is said that “in spite of” the fact that this law must be enforced in 
the courts rather than under administrative procedure, the Act has had an outstand- 
ing record for constructive achievement. It is not a matter of being “in spite of”; 
but of being “because of.” It is because this Act is enforced in the courts. It is 
because the administrators of this Act must assume the burden of proof. It is 
because the administrators may be challenged by the traditional judicial process. It 
is because the administrators must have respect for the courts and respect for citi- 
zens’ rights. These things not only protect the citizen; these things give life and 
resiliency to the law and to the people who enforce the law. 

Charles W. Crawford, Associate Commissioner of Food and Drugs, in a re- 
cent statement* says there are about 65,000 establishments in the country that 
manufacture food products; about 6,500 that manufacture drugs and therapeutic 
devices ; somewhat less than 1,000 manufacturers of cosmetics, coal-tar colors and 
the like. The total value of the output of these seventy-odd thousand domestic 
factories, much of which moves in interstate commerce, is estimated at more than 
$25,000,000,000 annually. Nearly 20,000 import shipments of foods, drugs and 
cosmetics were received during the firscal year 1945. More than 3,000 public ware- 
houses handle such domestic and imported goods. The Food and Drug Administra- 
tion applies this law to this widespread coverage with a personnel which on Janu- 
ary 1 of this year numbered only 950. Here is an impressive illustration of gov- 
ernment by law as contrasted with government by men. 

Finally, there is significance and strength in this law because it has no ideological 
phase. It bears no mark of partisan politics. The original Act was passed under 
a Republican administration—the 1938 Act under a Democratic one. Enforce- 
ment has gone on these forty years untouched by changing political administra- 
tions, unmarked by conflicting ideologies, unscarred by the onrush of bureaucracy, 


4. Crawford, The Administration of the Federal Food, Drug and Cosmetic Act; Food-Drug- 
Cosmetic Law Quarterly, March, 1946, p. 9. 
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and unaffected by special interest of any sort. Its sourcespring has been, and re- 
mains, the Constitution. May it so remain. And may that be said the more as 
government’s place is defined in the years ahead. 


Administrative Law 


This significance is the stronger when seen counterpoised to the prevalence of 
administrative law in present day government. And the theme of this report must 
include this prevalent administrative law, for proprietary enterprise is much 
affected by it and the place of government often is determined by it. 

Dr. Rufus D. Smith, Provost of New York University, in a recent statement as 
Acting Dean of the University’s School of Retailing, said: 

We are going to find, I believe, that the major problem of American democracy over 


the next few decades will center in this vast administrative organization and its complex 
impact on the life of America.5 


We have been quick to fall in with the assertion that modern, complex society 
makes administrative government essential. Do we mean that our constitutional 
form of government is inadequate to, and incompatible with, modern economic and 
social life? There is indeed a question whether, in the circumstances and extent 
of corporate organization, there remains sufficiently strong attachment to constitu- 
tional concepts to keep them alive. But whether or not the constitutional system 
is adaptable has not really been put to the test. 

We find ourselves mouthing phrases without defining them or pursuing the 
meaning of them in the ultimate effect of their application. So we bandy the 
phrases—administrative law, administrative process, administrative function, ad- 
ministrative policy, administrative expertness—phrases that are but part of high- 
sounding terminology for a different form of government—a form of government 
that avoids the separation of powers ; avoids the separation by combining the powers, 
and, in a real way, substitutes government of man for governmen of laws. 

Starting with delegations of authority in the legislative field, so-called adminis- 
trative law has reached out to embrace judicial functions and to barricade itself 
against effective judicial review. The matter was succinctly stated by the late 
President Roosevelt on January 12, 1937, when, in transmitting to the Congress the 
report of his Committee on Administrative Management, he said : 

The practice of creating independent, regulatory commissions, who perform adminis- 


trative work in addition to judicial work, threatens to develop a “fourth branch” of the 
Government for which there is no sanction in the Constitution. 


This development is more than a growth outside of the Constitution. It is not 
just “extra-curricular.” It is contrary to the Constitution, and fundamentally un- 
sound. It violates an ancient maxim: “No one should be judge in his own cause.” 
It has been stated many ways. An early statement in the Seventeenth Century was: 

It is not permitted to the most equitable of men to be a judge in his own cause.® 


5 New York Sun, April 11, 1945. 


6. “Thoughts,” Chapter 4, 1, by Blaise Pascal (1623-1662); Bartlett’s “Familiar Quota- 
tions,” Eleventh Edition, p. 1047. 
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That truth is the cornerstone of every concept of liberty. In the Federalist, 
Alexander Hamilton, speaking of the special care which must be taken to pre- 
serve the integrity of the judiciary and to prevent its being swallowed up by either 
the executive or legislative branches quoted Montesquieu :* 


For I agree that there is no liberty if the power of judging be not separated from the 
legislative and executive powers. 


The seriousness of what is happening in this country is appreciated by an in- 
creasing number of observers. Dean Pound puts it this way: 


One of the most serious features of administrative adjudication is that administrative 
agencies act as judges in cases in which they are also prosecutors and so in effect act as 
judges in their own cases. Many of these agencies entertain complaints, institute investi- 
gations upon them, begin what are in effect prosecutions before themselves, allow their own 
subordinates to act as advocates for the prosecution, and often make the adjudications in 


conference with those same subordinates.® 
Judge Martin of the United States Circuit Court of Appeals, Sixth Circuit, says: 


No more startling innovation has come about within the past decade than the wide- 
spread building-up of administrative tribunals in derogation of the judicial power, which 
some of us have thought was firmly vested by the Constitution in the courts alone.® 


The distinguished Hatton Sumners, Congressman from Texas, announcing in 
March of this year that he will not be a candidate for reelecticn to the Congress, 


said : 









McCarran Bill. The other is the Reece Bill, H.R. 2390. 


Washington bureaucrats can now go to the average citizen with powers and authorities 
that no king ever possessed. For they make the rules which have the force of law. They 


construe the rules. They enforce the rules. And no citizen, practically speaking, has the 
power to resist. 


It is not entirely by accident that this thing is happening here. Some of the 
advocates of the administrative system are well aware of what they are doing. 
Listen to these words by Professor Frederick K. Deutel, of William and Mary Col- 
lege, on leave as Assistant Solicitor in the Department of the Interior: 


The Anglo-American judicial process is a primitive form of forensic contest based upon 
narrow issues of fact which grew up in a simple rural society more as an emotional release 
to prevent public violence than as a just way of settling disputes. It has been pointed out 
elsewhere that this elemental variation of the trial by battle has come down into our com- 
plicated mechanized and over-populated metropolitan society practically unchanged in its 


structure and wholly inadequate to deal with the problems of justice even in the area prop- 
erly ascribed to judicial activity.1° 


Two bills now pending in Congress grow out of this condition. One is S. 7, the 


7. “Spirit of Laws.” 
8. Administrative Agencies and the Law, by Roscoe Pound, Women Lawyers Journal, 


spring edition, 1945, p. 6. 





9. American Bar Association Journal, December, 1945, Vol. 31, p. 625, by John D. Martin. 
10. Federal Bar Journal, April, 1945, p. 277. 
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McCarran Bill 


The McCarran Bill is entitled “A bill to improve the administration of justice 
by prescribing fair administrative procedure.” It is sometimes referred to as the 
American Bar Association bill because the original draft was prepared by that 
Association’s Special Committee on Administrative Law. This Committee spent 
several years studying the subject and preparing drafts of bills. While that fact 
has its commendable side, it also is responsible, possibly, for the bill lacking in 
adequacy to meet the needs of the subject. There is fact as well as humor in saying 
that when so many lawyers have been able to agree there isn’t much left except 
verbiage. 

Most of the agencies to be regulated by the bill either approve it or have ceased 
to oppose it. Considering that the Bar Associations and the agencies approve it, and 
that the Attorney General has given it formal approval, final enactment of the 
bill is expected at this session of Congress. 

The Senate report accompanying S. 7 says: 


There is a widespread demand for legislation to settle and regulate the field of federal 
administrative law and procedure. 


But whether this bill meets the need is subject to serious doubt. It appears from 
the report that the Committee itself has doubt. The bill does not fully meet what 
has long been considered the basic evil in administrative procedure, i.e., the com- 
bination of prosecuting and judicial functions. The bill may improve considerably 
the procedure with respect to the exercise of the legislative delegation but, on the 


adjudicating side, the agencies will still combine the separate, different and incon- 
sistent functions—prosecuting and judicial. The bill recognizes the evil and seeks 
to mitigate the consequences which flow from it but what is really needed is the 
eradication of the evil itself. 

Another respect in which the bill does not meet the need for correction is that 
it provides a common procedure for all of the agencies subject to it, whereas there 
are differences in the structure of the various agencies, in the subject matters over 
which they have jurisdiction and in the method of performing their respective 
functions. So, the bill may complicate the work of some of the agencies where 
the administrative procedure is related entirely to what is called “rule making,” and 
the exercise of such procedure is merely incident to the larger aspects of their work 
in the enforcement of major statutes. 

A very important respect in which the bill does not meet realistically the need 
and demand for reform in the administrative procedure is that it does not empower 
the courts to set aside agency orders when the findings of fact on which they are 
based are contrary to the weight of the evidence. Instead, it continues the present 
rule under which courts are bound by the agency’s findings if they are supported by 
substantial evidence. That this rule has not operated satisfactorily in the past is 
clearly recognized by the Senate Report when it says: 

The “substantial evidence” rule set forth in section 10(e) is exceedingly important. As 


a matter of language, substantial evidence would seem to be an adequate expression of 
law. The difficulty comes about in the practice of agencies to rely upon (and of course to 
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tacitly approve) something less—to rely upon suspicion, surmise, implications, or plainly 
incredible evidence.11 


It may turn out that this bill, instead of reforming the administrative procedure 
in our Federal government, really fastens the procedure the tighter into the govern- 
mental picture ; embeds and entrenches it, so that the place of government in the 
future will be more emphatically determined by the so-called administrative process 
than is the case at present. 

The surer way of reforming the procedure is to reexamine the basic statutes 
pertaining to the respective agencies. Certainly that is so with respect to the exer- 
cise of adjudicating powers. The exercise of the rule-making functions may per- 
haps be handled satisfactorily in the main by a general statute such as S. 7, but there 
is little basis in the experience of the last few years to hope for a solution of the 
procedure as it moves in combination, the legislative and judicial together. Senator 
Morse of Oregon recognized this when S. 7 was discussed on the floor of the Senate 
in March of this year. He said: 

As I understand the bill in its present form, it recognizes and approves the substantial 
evidence rule. I believe that in the future, however, as the Congress deals with specific 
administrative law agencies and tribunals, we will have to recognize that in some particular 
instances we need an evidence rule even stronger than the substantial evidence rule. In 


many instances it seems to me that the weight-of-evidence rule should be the rule used to 
govern judicial reviews of the decisions of many administrative tribunals.!2 


Reece Bill 


The other bill pending in Congress, the Reece Bill, is designed to deal with a 
specific agency—the Federal Trade Commission. It would amend the Federal 
Trade Commission Act to provide that the findings of fact by the Commission 
would be conclusive upon the courts on appeal only when supported by the pre- 
ponderance of the evidence. 

Hearings were held in January, February and March before a Subcommittee of 
the Committee on Interstate and Foreign Commerce of the House of Representa- 
tives. The Commission by numerous of its staff expressed violent opposition. 

The testimony portrayed the following procedure in Commission cases: 


(1) The Commission is complainant. If, in the language of the Act, it has “reason to 
believe” that any one has violated the statute, it issues and serves a complaint. To this 
extent, the Commission prejudges the case. 

(2) The Commission’s complaint is prosecuted by one of its salaried attorneys. 

(3) The hearings are presided over by a trial! examiner who is also a salaried em- 
ployee of the Commission. 

(4) Neither the Commission nor any Commissioner sees or hears a single witness. All 
evidence is taken down stenographically in the hearings before the trial examiner. 

(5) Neither the Commission nor any Commissioner regularly reads the whole record 
of the testimony. Witnesses for the Commission made it clear that it would be physically 
impossible for the Commissioners to read the records which are numerous and frequently 
voluminous and often include multitudinous exhibits. 


11. Report of Senate Committee on the Judiciary No. 752, November 19, 1945, p. 30. 
12. Congressional Record—Senate—March 12, 1946, p. 2196. 
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(6) The Commission’s witnesses said that the Commission in making decisions de- 
pends on: 


(a) the report of the trial examiner which is advisory only and is not binding on 
the Commission ; 


(b) briefs by the Commission’s attorney and the respondents ; 
(c) oral argument of counsel; and 
(d) the advice of legal assistants. 

(7) With a minimum of exceptions, the Commission for many years has not written 
opinions explaining how it reaches its decisions. Commission witnesses said that they did 
not think it was necessary to write opinions; that the findings of fact were sufficient to 
explain their decisions. The dynamic opinion recently of Commissioner Lowell B. Mason 
in the Manhattan Brewing case}3 suggests a change in this policy. 


This procedure—not peculiar to the Commission alone—cannot be accurately 
called a trial. It might better be called an inquisition, but it really amounts to 
little more than an executive decree. It is a protracted, involved and systematic 
means of formulating an executive decree. The agency has an idea of what it is 
going to do before it sets this machinery in motion. Sometimes a respondent by 
extraordinary effort or circumstance may turn the agency from its course, but that 
is the exception. And it is not strange that that is the exception. It would be 
strange for it to be otherwise. It is only natural for it to be so in a contest in 
which one’s adversary is also his judge. The thing that is strange is that our 
governmental procedure today includes such pranks of nature. 

The Reece Bill has one other important object and that is to avoid conflict with 
the Federal Food, Drug and Cosmetic Act by defining more clearly the Commis- 
sion’s jurisdiction as to foods, drugs, devices and cosmetics. 

The bill seeks to do that in two principal ways. First, it would amend the 
definition of the term “false advertisement”—Sec. 15(a) of the Wheeler-Lea Act— 
to strike out the clause which the Commission has utilized in its activity respecting 
warnings in advertisements or, in the alternative, the labeling of drug and cosmetic 
products. Secondly, the bill would add a new section to the Wheeler-Lea Act to 
provide that foods, drugs, cosmetics and devices should be exempt from the Federal 
Trade Commission Act to the extent that the Federal Food, Drug and Cosmetic 
Act is applicable to them. The bill, therefore, would terminate the jurisdiction of 
the Commission as to the labeling of these products to the full extent that the Fed- 
eral Food, Drug and Cosmetic Act applies to it. 

The bill posed for the hearings the existing dual administration and proposed 
to correct it without disturbing the jurisdictional areas contemplated by the Con- 
gress in 1938, i.e., the Food and Drug Administration as to labeling and the Fed- 
eral Trade Commission as to advertising. The Commission, however, instead of 
meeting that issue and collaborating to solve it, elected to attack the proponents 
with the result that it made a display of bad manners and of a duality of administra- 


tion more deserving of remedial action by the Congress than had been previously 
understood. 


13. In the Matter of Manhattan Brewing Company, Federal Trade Commission Docket No. 
4572, opinion dated April 3, 1946. 
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The hearings illumined the subject so that it is seen for what it really is, a ques- 
tion of Congressional policy with respect to a factually clear state of dual admin- 
istration; of two agencies of the government operating in the same field. The 
hearings lighted up the original promise on which, over a period of many years, it 
has been recommended that advertising and labeling of these products should be 
subject to the same law and the same administration. That premise is that adver- 
tisements are extensions of the label. The Commission has borne strong witness 
of it. 

The Commission’s activity on warnings has been on the very principle—even if 
not so expressed—that advertising is an extension of labeling. Thus the Com- 
mission has treated the matter in the alternative, i.e., if a product’s labeling con- 
tains warnings which the Commission approves, its advertising need not contain 
them. It need only refer to them. If, on the other hand, the labeling does not 
contain warnings which the Commission desires, the Commission orders the warn- 
ings to appear in the advertisements. So, however, one may characterize its prac- 
tice, or whatever conclusions one may draw from it, it is quite clear that the Com- 
mission itself treats advertising as an extension of labeling. 

The hearings showed beyond question that in the field of federal food, drug 
and cosmetic control there exist (1) duplication of enforcement offices and activi- 
ties; (2) loss of facility in not having in one place a common control over subject 
matter which, upon occasion, is much the same regardless of separate media, i.e., 
labeling and advertising ; and (3) conflict in results from enforcement of the same 
subject matter by the courts when it is labeling and by an administrative proceed- 
ing when it is advertising. 

For resolving these things, there appears in the light of the Reece Bill hearings 
only one sure solution, i.e., the consolidation of jurisdiction over advertising with 
the jurisdiction pertaining to the product and its labeling. And this, in a word, is 
the amendment of the Federal Food, Drug and Cosmetic Act to include advertising. 


Lanham Bill 


There is another bill pending in the Congress which, if enacted, will affect every 
proprietary business. It is the Lanham Bill, H.R. 1654, designed to provide a com- 
plete and up-to-date federal trade-mark statute. Trade-marks, of course, are es- 
sential to a system of private enterprise. They are not monopolistic except as all 
private property has monopolistic attributes. Property connotes exclusion. That 
is really all it is—the right to use it to the exclusion of others. 

In a competitive system such as we have had in this country and such as we 
hope to maintain providing the place of government is made compatible therewith, 
trade-marks are necessary instruments of competition. They are not, as sometimes 
lately charged, restraints upon competition. In a system of competition under iaw— 
a system of private enterprise and private property—trade-marks are both imple- 
ments and insignia of the system. 

Our major federal statute on the subject today is the Trade-Mark Act of 1905. 
That was, and still is, a good statute as far as it goes. But in the more than forty 
years that have elapsed since its adoption, its deficiencies in substance have be- 
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come increasingly apparent. There has been an ever-widening gap between the 
statutory provisions for protection and the common-law concepts of trade-mark 
rights as they have been developed and expounded by the courts. 

Hon. Fritz Lanham, of Texas, appreciated the need of modernizing the statute. 
On January 19, 1938, he introduced the first of his successive bills, and on March 
15, 1938, the first of many hearings by Congressional committees was held. Mr. 
Lanham has patiently reintroduced the bill in successive Congresses. The present 
bill was introduced in January 1945. It has passed the House and is now before the 
Senate, the Senate Committee on Patents having reported it favorably on May 10. 
It contains the provisions which have been most greatly desired to make the 
statute a true reflection of the common-law status of trade-marks today, and many 
added provisions to facilitate their recognition, registration, and continuing pro- 
tection. It affords codification on a broad basis. It implements obligations under 
treaties with foreign nations. In many respects it closes long-felt gaps in both 
substantive and procedural matters. 

It is impossible to estimate the time and thought which have been given over the 
years to the bill’s many ramifications, to enumerate the many people, working in- 
dividually and in committees of bar associations, patent law associations, and trade 
and industrial groups, who have made invaluable contributions to the study of the 
problems and the drafting of provisions to meet them. 

Special acknowledgment is due, however, to Mr. Lanham, whose sincere in- 
terest and unflagging efforts have brought the bill so far during the last eight years. 
As Chairman of the Sub-committee House Committee on Patents, Mr. Lanham has 
recognized the need for legislation and assumed responsibility for fulfilling it. He 
has expressed his interest not only by patiently introducing and reintroducing the 
bill, but also in thorough hearing and careful study of innumerable suggestions, 
comments, and criticisms of the various drafts which he has proposed. 

Now Mr. Lanham has announced his intention to retire from Congress at the 
end of this session. It will be a fitting capstone to his years of service in the cause 
if the bill becomes law before his retirement. For the consummation of that happy 
ending your support is urgently recommended. 


Conclusion 


The Proprietary stake in a government of laws is such as to challenge industrial 
statesmanship to define the place of government, to establish a government of laws 
by assuming leadership and responsibility for enlightened and sound legislation. 
Never before has it been as vital as it is now to preserve the competitive system. 
Reactionary trends visible everywhere lead away from it. They are described by 
their partisans as liberal and progressive. But there is nothing liberal and pro- 
gressive about concentration of power and exaltation of government no matter what 
the name of it. The real liberalism is away from that and toward enlarged and 
higher range for the exercise of man’s competitive impulses, whether it be in the 
realm of enterprise or in the field of thought. For out of competitive thoughts and 
ideas has come the advance of mankind. 



















TRADE SLOGAN 


PUBLIC LAW 517—79TH CONGRESS 
[CHAPTER 587—2p SEssIoNn] 
[H. R. 3424] 


AN ACT 


To Permit Renewal of Certain Trade-Mark Registrations After Expiry Thereof, 
and for Other Purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That whenever the President shall find that 
foreign proprietors of trade-marks registered in the United States Patent Office 
who are nationals of countries which accord substantially equal treatment in this 
respect to trade-mark proprietors who are citizens of the United States are or 
may have been temporarily unable to comply with the conditions and formalities 
prescribed with respect to renewal of such registrations by section 12 of an Act 
to authorize the registration of trade-marks used in commerce with foreign na- 
tions or among the several States or with Indian tribes, and to protect the same, 
approved February 20, 1905, as amended (15 U. S. C. 92), because of the disrup- 
tion or suspension of facilities essential for such compliance because of conditions 
growing out of World War II, he may by proclamation grant such extension of 
time as he may deem appropriate for the fulfillment of such conditions or formal- 
ities by such foreign proprietors: Provided, That the President may at any time 
terminate any proclamation authorized herein or any part thereof or suspend or 
extend its operation for such period or periods of time as in his judgment the in- 
terests of the United States may require: Provided further, That no such exten- 
sion of time shall permit the filing of applications more than three years after the 
approval of this Act: And provided further, That the benefits of this Act shall not 
extend to nationals of any enemy country with which the United States was at 
war in World War II. 
Approved July 17, 1946. 


TRADE SLOGAN 


In accordance with our custom, we publish below a trade slogan in use by one 
of our members, with a view to placing on record the member’s claim thereto. This 
service is rendered without charge to all regular members of the Association: 

“Standard Takes Better Care of Your Car”............005. Standard Oil Company of California 
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WANTED 


Until further notice, we will pay the sum of One Dollar ($1.00) for each 
copy of the May and June, 1941, March, April, and May, 1942 and the June, 
1943 Reporter, delivered in condition for binding; for two copies of the 


1940 Index, 50 cents each. 


Copies of the Master Index, vols. I and II and vols. 28-30, any condition. 


Address: 


UNITED STATES TRADE-MARK ASSOCIATION, 
522 FirtH AVENUE, 
New York 18, N. Y. 
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